FAQ - Federal Anti-Discrimination Act and the Pandemic 2019
Federal Anti-Discrimination Acts and the Pandemic
The Equal Employment Opportunity Commission (EEOC) enforces workplace anti-discrimination laws,
including the Americans with Disabilities Act (ADA) and the Rehabilitation Act (which include the
requirement for reasonable accommodation and non-discrimination based on disability, and rules about
employer medical examinations and inquiries), Title VII of the Civil Rights Act (which prohibits discrimination
based on race, color, national origin, religion, and sex, including pregnancy), the Age Discrimination in
Employment Act (which prohibits discrimination based on age, 40 or older), and the Genetic Information
Nondiscrimination Act.

The EEO laws, including the ADA and Rehabilitation Act, continue to apply during the time of the COVID-19
pandemic, but they do not interfere with or prevent employers from following the guidelines and suggestions
made by the CDC or state/local public health authorities about steps employers should take regarding COVID19. Employers should remember that guidance from public health authorities is likely to change as the COVID19 pandemic evolves. Other federal laws, as well as state or local laws, may provide employees with additional
protections. Therefore, employers should continue to follow the most current information on
maintaining workplace safety.
The American Disabilities Act (ADA) prohibits an employer from making disability-related inquiries
and requiring medical examinations of employees, except under limited circumstances:

Disability-Related Inquiries and Medical Examinations
An inquiry is "disability-related" if it is likely to elicit information about a disability. For example, asking an
individual if his immune system is compromised is a disability-related inquiry because a weak or
compromised immune system can be closely associated with conditions such as cancer or HIV/AIDS. By
contrast, an inquiry is not disability-related if it is not likely to elicit information about a disability. For
example, asking an individual about symptoms of a cold or the seasonal flu is not likely to elicit information
about a disability.
A "medical examination" is a procedure or test that seeks information about an individual’s physical or
mental impairments or health. Whether a procedure is a medical examination under the ADA is determined
by considering factors such as whether the test involves the use of medical equipment; whether it is invasive;
whether it is designed to reveal the existence of a physical or mental impairment; and whether it is given or
interpreted by a medical professional.
The ADA regulates disability-related inquiries and medical examinations in the following ways:

Before a conditional offer of employment: The ADA prohibits employers from making disability-related
inquiries and conducting medical examinations of applicants before a conditional offer of employment is
made. After a conditional offer of employment, but before an individual begins working: The ADA
permits employers to make disability-related inquiries and conduct medical examinations if all entering
employees in the same job category are subject to the same inquiries and examinations.

During employment: The ADA prohibits employee disability-related inquiries or medical examinations
unless they are job-related and consistent with business necessity. Generally, a disability-related inquiry or
medical examination of an employee is job-related and consistent with business necessity when an employer
has a reasonable belief, based on objective evidence, that: an employee’s ability to perform essential job
functions will be impaired by a medical condition; or an employee will pose a direct threat due to a
medical condition.
Reasonable Belief "must be based on objective evidence obtained, or reasonably available to the employer,
prior to making a disability-related inquiry or requiring a medical examination."

Confidentiality - all information about applicants or employees obtained through disability-related inquiries
or medical examinations must be kept confidential. Information regarding the medical condition or history of
an employee must be collected and maintained on separate forms and in separate medical files and be treated
as a confidential medical record.
Other Actions by Employers During a Pandemic Regarding Compliance with the ADA
The CDC states that employees who become ill with symptoms of influenza-like illness at work during a
pandemic should leave the workplace. Advising such workers to go home is not a disability-related action if
the illness is akin to seasonal influenza or the 2009 spring/summer H1N1 virus. Additionally, the action would
be permitted under the ADA if the illness were serious enough to pose a direct threat. *Applying this principle
to current CDC guidance on COVID-19, this means an employer can send home an employee with COVID-19
or symptoms associated with it.
ADA-covered employers may ask such employees if they are experiencing influenza-like symptoms,
such as fever or chills and a cough or sore throat. Employers must maintain all information about employee
illness as a confidential medical record in compliance with the ADA.

If pandemic influenza is like seasonal influenza or spring/summer 2009 H1N1, these inquiries are not
disability related. If pandemic influenza becomes severe, the inquiries, even if disability-related, are justified
by a reasonable belief based on objective evidence that the severe form of pandemic influenza poses a direct
threat.
Applying this principle to current CDC guidance on COVID-19, employers may ask employees who report
feeling ill at work, or who call in sick, questions about their symptoms to determine if they have or may have
COVID-19. Currently these symptoms include, for example, fever, chills, cough, shortness of breath, or
sore throat.

Measuring an employee’s body temperature is a medical examination
The CDC and state/local health authorities have acknowledged community spread of COVID-19 and issued
attendant precautions as of March 2020, employers may measure employees' body temperature. As with all
medical information, the fact that an employee had a fever or other symptoms would be subject to ADA
confidentiality requirements. Employers should be aware that some people with influenza, including the
2009 H1N1 virus *or COVID-19, do not have a fever.
Disability-Related inquiries or required medical examinations
making disability-related inquiries or requiring medical examinations of employees without symptoms is
prohibited by the ADA. However, under these conditions, employers should allow employees who experience
flu-like symptoms to stay at home, which will benefit all employees including those who may be at increased
risk of developing complications.

If an employee voluntarily discloses (without a disability-related inquiry) that he has a specific medical
condition or disability that puts him or her at increased risk of influenza complications, the employer must
keep this information confidential. The employer may ask him to describe the type of assistance he thinks will
be needed (e.g. telework or leave for a medical appointment). Employers should not assume that all
disabilities increase the risk of influenza complications. Many disabilities do not increase this risk (e.g. vision
or mobility disabilities).

Source (more information regarding reasonable accommodations, vaccinations, and disabilities)
https://www.eeoc.gov/laws/guidance/pandemic-preparedness-workplace-and-americans-disabilities-act
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